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tive to use specific and concrete terms, at least to make it permis-
sible for the courts to extend the scope of the statute by means
of analogy ; or, lastly, to change the wording of the statute at
frequent intervals so as to keep up with changing economic
conditions and techniques. The third method is likely to prove
ineffective since economic conditions and techniques will usually
move much faster than the pace of the law. Again, analogy to
the disadvantage of the accused is, no less than the use of
general terms, against the traditional principles of criminal
law.1 What else does, therefore, remain but the method used
in the Sherman Act ? After all, it may be said, nobody takes
exception to a statute which makes it a crime to cc kill " without
enumerating the various methods of killing.2 There is, of course,
the difference that, while there are no degrees of killing, restraint
of trade and monopoly may appear in innumerable shades. With
regard to monopoly, in particular, cc the Supreme Court, unaided
by history and unschooled by experience, was called upon to
draw the line somewhere in the scale from o to 100 ".3 One
of the many problems which the Sherman Act forces upon us
is the place within penal legislation of conceptions that are not
only of a general character but require also an evaluation, as
contrasted with purely factual conceptions. In some ways, the
Sherman Act marks the beginning of a movement which has
reached its peak in the National Socialist legislative technique
of systematically permeating the whole body of the criminal law
with conceptions of this type.4 The suggestion has been made
that the general clause of the Act should be supplemented by
more specific prohibitions of particularly harmful trade practices.5
While this may be useful as more clearly indicating the course
the legislator wants to be taken, it cannot solve the problem
itself.
No wonder, then, that soon after the passing of the Act
certain important adjustments should have become necessary
in the general policy of the courts.
1 Analogy, nullum crimen sine lege, the creation of new common law offences on
the model of Rex v. Manley (1933) i K.B, 5129, and similar problems which loom
in the background will be discussed below, Part II.
2 See, however, Stephen, History of the Criminal Law, III, p. 3.
8 Handler, op. cit, p. 76.
4 See, for example, Freisler in Guertner, Das kommende Deutsche Strqfrecht, Bes.
Teil, pp. 52 et seq. Stephen, Vol. Ill, pp. 357-8, however, has also emphasized
the need for such terms as " reasonably ", " manifestly ", " for the public good ",
" in excess ". It may be noted that his History was published some years before
the Sherman Act.
6 Handler, p. 97.